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(800) 341-7874, Fax1-215-784-9639.
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What is the Americans
WithDisabilitiesAct?

TheAmericansWith Disabilities
Act of 1990 (ADA) is a civil
rightslaw forindividuaswhohave
acurrent disability or arecord of
disability, or areperceived ashav-
ing adisability. The ADA pro-
tectsagainst disability-based dis-
crimination in employment, ac-
cesstogovernment and commer-
cial services, transportation and
telecommunications. For pur-
posesof theADA, adisabilityisa
physical or mental impairment—
suchasavisual, hearingor mobil-
ityimpairment, HIV disease, men-
tal retardation, etc. — that sub-
stantially limitsamajor lifeactiv-
ity.

How doestheADA Apply
toEmployment?

ADA Title | prohibits limiting,
segregatingor classifyinganin-
dividual in away that adversely
affectsemploymentopportunities
on the basis of an individual’s
disability. Title | also forbids
denying equal jobs or benefits
basedonanindividual’ srelation-
ship to someone elsewith adis-
ability.

Titlel appliesto both publicand
private employers with at least
twenty-five employees (fifteen
employees after July 25, 1994).
Title Il applies the same stan-
dardsto state and local govern-
ment employersregardlessof the
number of employees. Titlel a'so
coversemployment agencies, la-
bor unions, andjointlabor-man-
agement committees.

Titlel reachespurposeful discrimi-
nation and employment practices
withdiscriminatory impact. Crite-
riathat havetheeffect of excluding
individualswithdisabilitiesfromem-
ployment opportunitiesmay not be
used unless justified by business
necessity. Further, Title | estab-
lishestheobligation, exceptifitis
an undue hardship for thecovered
entity, toreasonably accommodate
“aqualified individual withadis-
ability,” thatis, anindividua witha
disability who meetsthenecessary
prerequisitesfor ajob and can per-
formtheessential jobfunctionswith
(or without) reasonableaccommo-
dation.

Doesthe ADA Applytothe
Terms of Health Benefit
Plans?

Yes. ADA Title | prohibits dis-
criminatingagainstaqualifiedindi-
vidual withadisability inall terms,
conditions and privileges of em-
ployment,including healthbenefits.
TheADA specifically prohibitspar-
ticipating inadiscriminatory con-
tractual or other arrangement with
organizations that provide fringe
benefitstoemployees.

The Equal Employment Opportu-
nity Commission (EEOC) has ad-
dressed health benefits issues in
regulations and various informa-
tional materials. In addition, the
EEOC has issued specific guid-
ancetoitsenforcement staff onthe
application of the ADA to health
benefit plans. All are based on
explanationsincongressional com-
mitteereports. Theapplication of
the ADA to health benefit plans
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also currently isbeing considered
by federal courts. What followsis
based on the EEOC'’s interpreta-
tions.

Does the ADA Apply to
Health Benefit Plans
Adopted BeforetheADA?

Y es. The ADA doesnot providea
“safe harbor” for plans that were
adopted prior to the ADA’s July
26, 1990 enactment date.

DoestheADA ApplytoSelf-
Funded Plans?

Y es. TheEEOC enforcement guid-
ance applies to the terms both of
plansinsured by athird party and
self-insured healthplans.

How Doesthe ADA Affect
Health Benefit Plans?

First, personnel decisionsregard-
ing an individual with adisability
may not take account of whether,
ortowhat extent, anindividual isor
would be covered under a health
benefit plan. For example, anem-
ployer may not refuse to hire a
qualified applicant who hasadis-
ability or has a dependent with a
disability becauseof concern about
the potential impact on health in-
surancecosts.

Further, the ADA regulations re-
quire that employees be accorded
equal access to whatever health
benefitsare provided to other em-
ployees. If an employer provides
health insurance to employeesin
genera, theemployer must provide
equal access to employees with

disabilities. However, ADA Title
V alowsinsurersand health benefit
plans to make health-related dis-
tinctions, provided that theseprac-
ticesarenot used asasubterfugeto
evade the purposes of the ADA.
Thismeansthat any coveragelimits
or exclusions based on disability
must bejustified by sound actuarial
dataor other legitimatebusinessor
insurancejustification.

For example, itmay beillegal fora
health plan to cap benefitsfor the
treatment of AIDSat alower level
thanthecap applicabletothetreat-
ment of all other physical condi-
tions. Thelower AIDScapwould
violatethe ADA unlessthedisabil-
ity-based distinction can be justi-
fied. Studies demonstrating that
thecost of AIDSiscomparableto
the costs of other commonly cov-
ered conditions make it unlikely
that thistypeof disparatetreatment
couldbejustified.

Finaly, even if adisability-based
digtinctionisjustified, aplanisrarely
justifiedincompletely denyingcov-
erage to an individual based on a
diagnosisof disability. Forexample,
a group plan generally could not
deny coverage for treatments or
proceduresunrelatedtothedisabil-

ity.

Mus All Limitationsand Ex-
clusonsBeJustified?

No. Justification isrequired only
for disability-baseddistinctions. Not
all health-related plandistinctions
discriminateonthebasisof disabil-
ity. The EEOC does not require
justificationof generally applicable
l[imitationsand exclusions, evenif

they adversely affect individuals
with disabilities. Nor does the
EEOC interpret the ADA to re-
quire that health plans make rea-
sonable accommodation for indi-
vidualswithdisabilities.

Employers, insurersand unionsmay
continuetoapply insurancedistinc-
tionsthat arenot based ondisability
and are uniformly applied to all
employees. For example, employ-
ersmay still offer healthinsurance
that does not cover pre-existing
conditions for a certain period of
time specified in the plan, even if
such a pre-existing condition ex-
clusion adversely affectsemploy-
eeswithdisabilities. Theguidelines
alsopermitfacially neutral limita-
tionssuchaslifetimecoveragecaps
appliedtoall employees.

Further, ahealth plan may exclude
or limit coverage for specific pro-
ceduresor treatmentsif they arenot
exclusively or nearly exclusively
applicabletoaparticular disability.
For example, aplan may limit the
number of blood transfusionsor x-
raysthat theplanwill pay for, even
though this may have an adverse
effect on individuals with certain
disabilities such as hemophilia.
Likewise, aplanmay limitor deny
coverage for al “experimental”
drugsand/or treatmentsor all “ el ec-
tivesurgery.”

Finally, aplan may excludeor pro-
vide lower levels of coverage for
broad categoriesof conditionsthat
arenotdrawnalonglinesof disabil-
ity. For example, aplanmay have
lower reimbursement ratesfor treat-
ment of “ mental or nervouscondi-
tions’ orfor“eyecare.” TheEEOC
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does not consider theseto be dis-
ability-based distinctionsbecause
theseconditionsarenotalways”dis-
abilities” as defined in the ADA.
Thatis, they arenotalwaysimpair-
mentsthat substantially limitama-
jorlifeactivity.

How DoestheADA Applyto
Disability-Based Distinc-
tions?

A plantermor provisionisdisabil-
ity-basedif it singlesout aparticu-
lar disability, a discrete group of
disabilities, disability ingeneral (all
conditionsthat substantially limita
major life activity), or atreatment
or procedure used exclusively or
nearly exclusively totreat aparticu-
lar disability. Exclusionsthat are
based onadisability likedeaf ness,
AIDS, cancer or acoholism, may
violatetheADA.

Thebestway toavoid possiblevio-
lationsof the ADA istoavoid sin-
gling out diseases or conditions
considered disabilities under the
ADA. However, differential treat-
ment may bejustified by therisksor
costsassociatedwiththedisability.
Justificationwill bedeterminedon
acase-by-casebasis. Theplanspon-
sor bearstheburden of proof that a
disability-based distinctionisper-
mitted by first showing that the
healthplaneitherisabonafideplan
thatisconsistentwithstatelaworis
a bonafide self-funded plan, and
then proving that the disability-
basedrisk classificationisnotbeing
used as a subterfuge to evade the
purposes of thelaw.

Plan sponsors may use accepted
principlesof insurancerisk classifi-
cation and current and accurate
actuarial data, but not data based
onmyths, fears, stereotypesor false
or outdated assumptions about a
disability. Disability-basedlimita-
tionsor exclusionswill not becon-
sideredtoviolatethe ADA if:

1. they are based on legitimate
actuarial data, or actual or rea-
sonably anticipated experience,
and apply equally toconditions
withcomparableactuarial data
and/or experience; or

2. they are necessary because no
aternativetoadisability-based
distinction isavailableto pre-
ventan“unacceptable” change
suchas:

adrasticincreasein premiums,
co-paymentsor deductibles,

adrastic alteration in the scope
of coverageor level of benefits;
or

other changes that would make
theplanunavailabletoasignifi-
cant number of other employ-
ees, or so unattractive that the
employer could not competein
recruitingand maintainingquali-
fiedworkersdueto the superi-
ority of healthinsurance plans
offered by other employersin
thecommunity, or sounattrac-
tive as to result in significant
adverseselection.

How DoesThe ADA Apply
toDependent Coverage?

Disability-baseddistinctionsinvolv-
ingdependent coveragewill beana-
lyzedinthesamefashionasdisabil-
ity-based distinctionsinemployee
coverage. TheADA, however,does
not require that the coverage ac-
corded dependentsbethe samein
scope as the coverage accorded
employees. For example, a
$100,000 benefit cap for employ-

ees but only a $50,000 for depen-
dents, would be permitted.

Will ThereBeFutureEEOC
Guidance?

Yes. The EEOC plansto publish
further guidance with an opportu-
nity for public comment. Future
guidancewill addressissuesrel at-
ing to wellness plans, and clarify
issues related to the coverage of
workerswith substanceabuseprob-
lems.

Resources

EEOC materialsareavailablefrom
the U.S. Equal Employment Op-
portunity Commission, 1801 L
Street, N.W., Washington, D.C.
20507, (800) 669-4000 (Voice)to
reach EEOCfield offices; for pub-
lications call (800) 800-3302 or
(800) 669-EEOC (voice/TTY)..

ADA Regional Disability and
Business Technical Assistance
Center Hotline, 800/949-4232
(voice/TTY).
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For Further Information Contact:

ILR Program on Employment and Disability
ILR Extension Bldg., Room 102
Cornell University
Ithaca, NY 14853-3901

Voice: (607) 255-7727 Fax (607) 255-2763 TTY: (607) 255-2891

This material was produced by the Program on Emploment and Disability, School of Industrial and Labor Relations - Extension
Division, Cornell University, and funded by a grant from the National Institute on Disability and Rehabilitation Research
(grant#H133D10155). An English language version has been reviewed for accuracy by the U.S. Equal Employment Opportunity
Commission. However, opinions about the Americans with Disabilities Act (ADA) expressed in this material are those of the author,
and do not necessarily reflect the viewpoint of the Equal Employment Opportunity Commission or the publisher. The Commission's
interpretations of the ADA are reflected in its ADA regulations (29CFR Part1630), its Technical Assistance Manual for Title I of the
Act and in various enforcement guidance.

Cornell University is authorized by the National Institute on Disability and Rehabilitation Research (NIDRR) to provide information,
materials, and technical assistance to individuals and entities that are covered by the Americans with Disabilities Act (ADA). How-
ever, you should be aware that NIDRR is not responsible for enforcement of the ADA. The information, material, and/or technical
assistance is intended solely as informal guidance, and are neither a determination of your legal rights or responsibilities under the

Act, nor binding on any agency with enforcement responsibility under the ADA.

In addition to serving as a National Materials Development Project on the Employment Provisions of the Americans with Disabilities
Act of 1990, the Program on Employment and Disability also serves as the training division of the Northeast Disability and Business
Technical Assistance center. This publication is one of a series edited by Susanne M. Bruyere, Ph.D., C.R.C., Director of the ILR
Program on Employment and Disability at Cornell University.

OTHER TITLES IN THIS IMPLEMENTING THE ADA SERIES ARE:

A Human Resource Perspective on Implementing the ADA
Pre-Employment Screening Considerations and the ADA
Pre-Employment Testing and the ADA
Reasonable Accomodations Under the ADA
Health Benefit Plans and the ADA
The ADA and Injured Workers
The ADA and Collective Bargaining Issues
The ADA and Porsonnel Training
The ADA and Total Quality Management
Cultural Diversity and the ADA

These and other informational brochures can be accessed on the World Wide Web at:

www.ilr.cornell.edu/ped/ada

For further information about publications such as these, contact the ILR Program on Employment and Disability,
Cornell University, 102 ILR Extension Division, Ithaca, NY 14853-3901; or at 607/255-2906 (Voice), 607/255-2891
(TTY), or 607 /255-2763 (Fax).
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