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WhyisDrugandAlcohol Abuse
Considered aDisability?

Cliniciansand researcherscommonly
dividedrug andal cohol consumption
intothreelevelsor stagesof use: use,
abuse, anddependence. Whiletheuse
of drugsandal cohol doesnot generally
risetothelevel of animpairment that
constitutes a disability, abuse and
dependencedo. Drugandalcohol abuse
ischaracterized by intensified, regular,
sporadically heavy, or “binge” use,
and dependence is characterized by
compulsiveor addictiveuse.

Druganda cohol abuseand dependence
areclassified astreatableilInessesby
both standard diagnostic medical
manuals, theDiagnosticand Statistical
Manual IV (DSM-1V) and the
International Statistical Classification
of Diseases, Injuries, and Causes of
Death (ICD-10). Thesemanualsalso
provide criteriafor diagnosing drug
andal cohol abuseand dependencethat
focusonpsychological, behavioral,and
cognitive symptoms. Theimpact of
drug and alcohol use on social and
occupational functioning is an
important factor in evaluating the
severity of anindividual’ scondition.t
Manyindividual swithdrugandal cohol
problems can continueto functionin
their jobslong after drug and al cohol
usehasbeguntotakeitstoll onfamily
and social functioning.

What Protections Against
DiscriminationareProvidedto
Individuals With Drug and
Alcohol mpair ments?

Many employersdonotredlizethatthe
AmericanswithDisabilitiesAct(ADA)
protects individuals with drug and
alcohol problems  against
discriminationin employment. This
confusion exists because the ADA
imposessomespecial requirementsfor
the employment of individuals with
currentdrug problems.

People with past drug or alcohol
problems are protected from job
discrimination by the ADA, as are

personswith current alcohol problems
who areabletoperformtheir job. The
onlyindividual swithdrugandal cohol
problems who do not have the same
rights as others with disabilities are
thosewhocurrently usedrugsillegally.

TheADA specifically excludesfrom
the definitions of "individual with a
disability" any employeeor applicant
whoiscurrently engagingintheillegal
useof drugs, whenthecovered entity
acts on the basis of such use. This
includes individuals who use illicit
drugs as well as those who use
prescription medicationsunlawfully.
Individualswho use drugs under the
supervision of alicensed health care
professional -- such as methadone --
are not using drugs illegally, and
therefore could be protected against
discrimination.

Althoughindividua swithcurrentdrug
problemsarenot protected, theADA
specifically protectsindividualswho
areparticipatinginasupervised drug
rehabilitation program or who have
completedatreatment programor have
been rehabilitated through self-help
groups, employeeassi stanceprograms
or any other typeof rehabilitation, and
arenolonger usingdrugs.

In addition, the ADA protects
individuals who are erroneously
perceived asabusing drugsillegally,
but are not doing so. Because of
societal attitudes about drug abuse,
many individualswho havehad drug
problemsinthe past areperceived as
still being drug dependent. Similarly,
individuals who participate in
methadonemaintenanceprogramsare
alsooftenperceived asdrug dependent,
eventhough methadoneisalawfully
prescribed medicationandindividuals
who participate in a methadone
maintenance program are able to do
every task -- even safety-rel ated tasks
-- that a person who is not receiving
such treatment can do. These
individuals are protected against
discriminationundertheADA.

Workplacedrugtesting programsal so
createapool of individualswho may
beerroneoudly perceivedasbeingdrug
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dependentwhen, infact, they arenot.
Invariably, drugtestswill inaccurately
identify someindividualsasdrugusers.
Thisoccursbecausethedrugtest may
beperformedincorrectly, substances
in an individual’s system may be
incorrectly identified asadrug, or a
prescription medication may be
incorrectly identifiedasanillicitdrug.
The ADA prohibits discrimination
againgtindividualswhoareerroneoudy
regarded asengagingintheillegal use
of drugs because of afalse positive
drugtest, but arenot engaginginsuch
use.

Individuals with current alcohol
impairments are protected against
discriminationlikeany otherindividual
with a disability. Alcohol is not
considered a“drug” under the ADA,
and, therefore, the current abuse of
alcohol doesnot excludeanindividual
fromtheADA’ sprotection. Individuals
with current alcohol impairments, like
any other individual with a current
disability, must beableto performthe
essential functions of the job to be
protected against discrimination. In
addition,the ADA specifically permits
an employer to hold employeeswho
abuseal cohol tothesameperformance
and conduct standardsapplicabletoall
employees, even if that employee's
problems are related to the alcohol
abuse.

Whatis“Current” |llegal Use
of aDrug?

Todeterminewhether anemployeeor
jobapplicantis® currently” usingdrugs
illegally, an employer must make an
individualized determination that
focusesonwhether theindividual has
used drugscloseenoughtothetimeof
theemployment actiontoindicatethat
thereisareal andon-going problem. It
isnot permissibletoimposeablanket
timelimitation, such as30 or 60 days
of abstinencefrom drugs, asaway to
definewhat is" current” illegal useof
drugs. Inaddition, becausethe ADA
protects individuals who are
participatinginarehabilitation program
andthosewho havebeenrehabilitated
(aslongasthey arenot still usingdrugs

illegally),employersshouldbecareful
aboutreachingback intimeandtaking
adverseactionsagainstindividualsfor
drug use that occurred before they
enteredtreatment.

What Medical Tests or
Inquiries are Permitted to
Determine Whether an
Individual has a Drug or
Alcohol Problem?

Thepermissiblescopeof medical tests
andinquiriesdependsuponwhether an
employer is seeking information, on
the one hand, about a current drug
impairment or acurrent or past al cohol
impairment or, ontheother, pastdrug
impairment. Becausethecurrentillegal
useof drugsisnot aprotected disability,
employerscanobtaininformationabout
drug usethat they could not otherwise
getabout other disabilities.

For example, employersmay ask ajob
applicant about current illegal use of
drugs prior to a conditional offer of
employment. They may also ask an
employeeabout currentillegal useof
drugsat any timewithout showingthat
theinquiryisjobrelated or required by
businessnecessity. Finally,theADA
explicitly statesthat atest to detect the
illegal useof drugsisnot considereda
medical examination, and, therefore,
drug tests may be given prior to a
conditional offer of employment or at
any timeinanemployee'stenure.

Employersmust becareful, however,
in conducting a drug test prior to a
conditional offer of employment
because the drug test could reveal
informationabout other disabilitiesthat
applicants have a right to withhold
until after an employment offer. For
example, adrug test could reveal the
presenceof dilantin, whichisusedto
treat epilepsy, or methadone, whichis
usedtotreat heroinaddiction. If such
protected information is obtained,
employerscannotusesuchinformation
inaway that violatesthe ADA. The
ADA also requires that information
collected from medical examinations
and inquiries be collected and
maintained on separate formsandin

separatemedical filesandtreated asa
confidential medical record.

Inquiries about alcohol use or past
drug use, on the other hand, must be
treated likeinquiries about any other
disability. Such inquiries cannot be
made of applicants until after a
conditional offer of employment or of
employeesexceptwhenjobrelated or
required by business necessity. In
addition, urineor breathteststhat detect
theuseof alcohol cannot bedoneprior
toaconditional offer of employmentor
cannot be required of an employee
unlessthetestisjobrelatedandrequired
by businessnecessity.

What Canan Employer DoTo
Ensure that an Individual is
NoL onger UsingDrugs?

The ADA permitsemployersto take
reasonable steps to ensure that an
individual isnolongerillegally using
drugs. Employers are permitted to
conduct drug tests and to obtain
informationfromtreatment programs
in order to monitor drug use. If an
employer has anemployeeassistance
program (EAP), the EAP may bethe
best entity to conduct thefollow-up.

WhiletheADA doesnotimposemany
restrictionsondrugtesting, employers
are required to use accurate test
procedures and to comply with any
federal, state, orlocal law that regul ates
drugtesting.

Inaddition, whenseekinginformation
from a drug or alcohol treatment
program about an individual’s
rehabilitation, employers should be
awarethat federal regulationsgovern
thereleaseof drugandal cohol patient
information by virtually all treatment
programs.? Theseregulations, inorder
to protect the confidentiality of
individuals with drug and alcohol
problems, require the execution of a
detailed consentformbeforeemployers
canreceivetreatmentinformationand
place strict limitations on the
employer’s use, maintenance and
redisclosure of that information.
Becausetheseregul ationsimposemore
stringent confidentiality standardsthan
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thoseinthe ADA, they supercedethe
ADA'srequirementsfor protection of
drugandal cohol treatmentinformation.

What Accommodations Do
Individuals With Drug and
Alcohol ProblemsNeed?

Accommodations for individualsin
recovery fromadrugor acohol problem
will vary depending upon the
requirements of their jobs and their
lengthof timeinrecovery. Forexample,
individuals who have recently
completedarehabilitation programmay
needto participateinastructured, out-
patient continuing careprogramon a
regular basis. Otherswho havebeen
soberforalongtimewill participatein
self-help groups, such asAlcoholics
Anonymous, for therest of their lives
inordertopreventrelapse. Involvement
in such continuing care may require
someaccommodation.

Examples of necessary

accommodationscouldinclude:

* amodifiedwork scheduletopermit
an employeeto pick up her daily
methadonedosageor toattend an
out-patient relapse prevention
counselingsession.

e job restructuring to relieve an
employee of particular marginal
tasks that may compromise
recovery or beinappropriateinthe
early stagesof recovery.

e temporary reassignment of an
employee in a safety-related
position to a vacant non-safety
sensitivepositionwhileheor she
completestreatment.

Inaddition, becauseindividualswith
current alcohol impairments are
protected against discriminationtothe
extent they can perform their job
effectively and safely, employersare
requiredto consider providingunpaid
leave to permit an individual with a
current alcohol impairment to attend
an in-patient treatment program. In
addition, if anemployer providespaid
leavetoindividualswhoareobtaining
medical treatment for adisability, the
employer must providethesamebenefit
to an individual who is obtaining
treatment for anal cohol problem.

Some employees will need no
accommodation, but simply achange
inattituderegardingwhat anindividual
withapastdrugor al cohol impairment
cando. Itisimportant to understand
that suchindividual sareabletoperform
all jobssafely, including safety-related
jobs, and that they pose no risk to
otherssolely becauseof apast drug or
alcohol addition. Anemployer’ smost
importantobligationundertheADA is
toevaluatetheindividual’ sability to
do the essential job tasks and make
employment decisions based on the
individual’ squalificationsand work
performance.

How Do Other Federal Laws
RelatingtoDrugand Alcohol
Use Affect the ADA's
Standards?

TheADA permitsemployerstocomply
withother federal lawsandregulations
that relate to drug and alcohol use.
These federal standards include the
Drug Free Workplace Act and
standards established by the
Department of Transportation,
Department of Defense, andtheNuclear
Regulatory Commission relating to
testing saf ety-sensitiveempl oyeesfor
drug use, and in some cases, alcohol
use. Thestandardsestablished by these
other federal laws and rules are
consstentwiththeADA and, generaly
donotrestricttherightsof individuals
insafety-relatedjobsbeyondwhat the
ADA permits.

The drug testing regulations, in
particular, cover afairly narrow set of
employeeswhosejobsdirectly affect
safety. They require employees to
comply with restrictions on off-duty
drug and alcohol use and prohibit
individual swhoviolatedrugor alcohol
rulesfromholdingsafety-sengitivejobs.
The regulations give employers the
right to determine when individuals
who havetested positive for drug or
alcohol may returntowork inthesafety-
related position.

Apartfromthesestandards,theADA
does not permit employers to treat
individual swith past drug or alcohol

impairmentswho hold safety-rel ated
jobs any differently from other
employees.

Resour ces

Forinformationonthe Americanswith
DisabilitiesActand accommodations
thefollowing can becontacted:

ADA Regional Disability and
BusinessT echnical AssstanceCenter
Hotline, 800/949-4232 (voice/TTY).

TheEqual Employment Opportunity
Commission, 1801 L Street, N.W.,
Washington, DC 20507, 800-669-
4000 (Voice) to reach EEOC field
offices; for publicationscall (800) 800-
3302 or (800)-669-EEOC (voice/
TTY).

There areanumber of organizations
that can provideinformationaboutdrug
and alcohol problems and assist
individual swithsuchproblems. Some
of theseare:

EmployeeAssistanceProfessional
Association, 4601 NorthFairfax Drive,
Suite 1001, Arlington, VA 22203,
703/522-6272.

Job AccommodationNetwork (JAN),
West Virginia University, PO Box
6080, M organtown, WV 26506-6080,
(800) ADA-WORK (voice/TTY).

Legal Action Center, 153 Waverly
Place, New York, NY 10014, 212/
243-1313, and 236 Massachusetts
Avenue, N.E., Suite510, Washington,
DC 20002, 202/544-5478.

The Workplace Center, Columbia
University, School of Social Work,
622 West 113th Street, New Y ork, NY
10025, 212/854-5458.

! Institute of Medicine, Treating Drug
Problems, 61-62, 69-72(1990).

2 Confidentiality of Alcohol and Drug
AbusePatient Records, 42 C.F.R. Part 2.

This publication was developed by Ellen M.
Weber, Co-Director of National Policy of the
Legal Action Center, 236 Massachusetts
Avenue, NE, Suite 510, Washington, DC
20002, 202/544-5478.
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For further information contact:

ILR PrROGRAM ON EMPLOYMENT AND DISABILITY
ILR Extension Building, Room 102
CORNELL UNIVERSITY
Ithaca, New York 14853-3901

Voice: (607) 255-7727 TTY: (607) 255-2891

This material was produced by the Program on Employment and Disability , School of Industrial and Labor Relations - Extension Division,
Cornell University, and funded by a grant from the National Institute on Disability and Rehabilitation Research (grant#H133D10155). It
hasbeenreviewed foraccuracy by the U.S. Equal Employment Opportunity Commission. However, opinions about the Americans with
Disabilities Act (ADA)expressed in this material are those of the author, and do not necessarily reflect the viewpoint of the Equal Employment
Opportunity Commission or the publisher. The Commission's interpretations of the ADA are reflected inits ADA regulations (29 CFR Part
1630), its Technical Assistance Manual for Title I of the Actand in various enforcement guidance.

Cornell University is authorized by the National Institute on Disability and Rehabilitation Research (NIDRR) to provide information,
materials, and technical assistance to individuals and entities that are covered by the Americans with Disabilities Act (ADA). However, you
should be aware that NIDRR is not responsible for enforcement of the ADA. The information, material, and/or technical assistance is
intended solely as informal guidance, and are neither a determination of your legal rights or responsibilities under the Act, nor binding on
any agency with enforcementresponsibility underthe ADA.

Inaddition to serving as a National Materials Development Project on the Employment Provisions of the Americans with Disabilities Act
0f1990, the Program on Employment and Disability also serves as the training division of the Northeast Disability and Business Technical
Assistance Center. This publication is one of a series edited by Susanne M. Bruyeére, Ph.D., C.R.C., Director of the ILR Program on
Employmentand Disability at Cornell University.

OTHERTITLES IN THISIMPLEMENTING THE ADASERIES ARE:
Working Effectively with People who are Deaf or Hard of Hearing

Working Effectively with People who are Blind or Visually Impaired

Working Effectively with Persons who have Cognitive Disabilities

Workplace Accommodations for Persons with Musculoskeletal Disorders

Working Effectively with Employees who have Sustained a Brain Injury

Employing and Accommodating Workers with Psychiatric Disabilities

Employing and Accommodating Individuals with Histories of Alcohol and Drug Abuse
Employment Considerations for People who have Diabetes

Accommodating the Allergic Employee in the Workplace

Causes of Poor Indoor Air Quality and What You Can Do About It

Working Effectively with People with Learning Disabilities
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Working Effectively with Individuals who are HIV-Positive

These and other informational brochures can be accessed on the World Wide Web at:
www.ilr.cornell.edu/ped/ada

For further information about publications such as these, contact the ILR Program on Employment and Disability,
Cornell University, 102 ILR Extension, Ithaca, New York 14853-3901; or at 607/255-2906 (Voice), 607/255-2891
(TTY), or 607/255-2763 (Fax).
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